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JUSTICES OF THE PEACE BILL 2003 
Reconsideration in Detail - Motion 

On motion by Mr J.A. McGinty (Attorney General), resolved - 

That the Bill be reconsidered in detail for the purpose only of considering the amendments to schedule 2 
as listed on the notice paper. 

Reconsideration in Detail 

Schedule 2:  Oath and affirmation of office - 
Mr J.A. McGINTY:  I move -  

Page 17, lines 3 to 15 - To delete the lines and substitute the following - 

I, [name], [insert an oath or affirmation according to the Oaths, Affidavits and Statutory Act 
2003] that I will faithfully serve the people and the State of Western Australia in the office of a 
Justice of the Peace and I will do right to all manner of people, according to law, without fear 
or favour, affection or ill will. 

I should take this opportunity, given that this is the formulation that is now proposed to run through each of the 
Bills affected by this new form of oath, to say one or two introductory words.  First, the new form of the oath 
that is to be prescribed here reads as follows: “I”, and there is then the requirement to insert the name of the 
person making the oath .  There is then the requirement to “insert an oath or affirmation according to the Oaths, 
Affidavits and Statutory Act 2003”.  I have discovered a typographical error on the notice paper.  It should read 
“according to the Oaths, Affidavits and Statutory Declarations Act 2003”.  If I were to be the person making the 
oath, it would read, “I, James Andrew McGinty”, and then “insert an oath or affirmation according to the Oaths, 
Affidavits and Statutory Declarations Act 2003”.  I am not sure how the typographical error is to be rectified.  
The oath would then continue to read, “that I will faithfully serve the people and the State of Western Australia 
in the office of a Justice of the Peace and I will do right to all manner of people, according to law, without fear or 
favour, affection or ill will”.  That is the new formulation that is proposed.  The wording of the oath or 
affirmation with the three alternative configurations is to be found in the Oaths, Affidavits and Statutory 
Declarations Act.  I seek your guidance, Madam Deputy Speaker, on how to insert the word that is missing. 

The DEPUTY SPEAKER:  The Chair will take it that you are moving it in that form, which includes the word 
“Declarations”.   

Mr J.A. McGINTY:  Thank you, Madam Deputy Speaker.  This formulation is to be found in the other Bills that 
we are also recommitting for consideration tonight. 

Ms S.E. WALKER:  The current oath of allegiance for justices of the peace in Western Australia under the third 
schedule of the Justices Act reads as follows - 

I - 

If it were me, “Susan Walker” - 

sincerely promise and swear that I will be faithful and bear true allegiance to Her Majesty Elizabeth the 
Second, as lawful Sovereign of the United Kingdom, Australia and Her other Realms and Territories.  
So help me God!  

The Justices of the Peace Bill, which has been floating around this Chamber for some while, extracts from the 
Justices of the Peace Act the provisions for justices of the peace, including their oath and affirmation of office.  
The wording in the Bill is currently - 

I, [name], swear, according to the religion and beliefs I profess, that I will faithfully serve the people 
and the State of Western Australia in the office of a Justice of the Peace and I will do right to all manner 
of people, according to law, without fear or favour, affection or ill will. 

What happens with this clause is that two things go missing.  The first is the reference to God and the second is 
the reference to the Queen.  The amendment to the Justices of the Peace Bill referred to on page 24 of today’s 
Notice Paper would read, “I . . . [insert an oath or affirmation according to the Oaths, Affidavits and Statutory 
Declarations Act 2003]”.  Following the debate, the Attorney General said that he would put back into the oath 
the reference to God.  I will come later to how he intends to do that.  However, he is not putting back a reference 
to the Queen.  I will touch on that, because it has come up in the Parliament before and the Opposition has 
opposed it on the basis that Australia, whether some members like it or not - there are plenty of members on both 
sides who are constitutional monarchists and plenty who are republicans - is still, by referendum, a constitutional 
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monarchy.  In talking about historical precedents that are no longer contemporary or modern, the Attorney 
General says we are evolving and moving and we should get rid of all these things.  However, we only get rid of 
the ones that the Attorney General can tinker with.  There are references to the Crown all over the place, but my 
point is that justices of the peace, District Court judges or Supreme Court judges will no longer have to swear an 
oath to the Queen or, at one stage, to God. 

I will have to refer to the Oaths, Affidavits and Statutory Declarations Bill 2003, because the amendment to the 
Justices of the Peace Bill 2003 does so.  It became apparent to the Attorney General during the debate that he 
had offended a great many people in Western Australia by removing reference to God, and it was pointed out to 
him by the Opposition that, since he got the Chief Justice’s report two years ago, the Victorian Parliament Law 
Reform Committee had looked at this issue very extensively.  When we did an analysis of religions in Western 
Australia, it was very clear that the majority were Christian and that a lot of the other religions also use God.  
Also during that debate, the Opposition pointed out that God had been used in prayers in a multi-faith service at 
St George’s Cathedral that included members of the Sikh, Islamic, Hebrew and Hindu faiths as well as the 
Uniting Church.  I will not go into it again but it became very apparent during that second reading debate that the 
Attorney General had got it all very wrong.  While he received a report two years ago from the Chief Justice, he 
had not even bothered to get all the lawyers at his disposal in the different departments to do some research on it.  
Even if he had just used the computer that all politicians are given free and typed in the words “oaths and 
affirmations” he would have come up with the Victorian Parliament Law Reform Committee report which he 
would have been able to use to help his understanding of where he was going wrong.  When this became 
apparent to him in debate, however, he hid behind the Western Australian Chief Justice.  When I knew this 
debate was coming on, I rang the Chief Justice and he very kindly sent me a letter with his report.  I presume he 
had looked at the Victorian report, and he said that he would not have any difficulty with the amendment to the 
oath being in line with the commonwealth Evidence Act 1995.  That was suggested by the Victorian committee.  

Mr P.G. Pendal:  What is in that Act? 

Ms S.E. WALKER:  I do not have that with me but I am sure the member for South Perth can look it up.  

Mr P.G. Pendal:  It is part of your argument.  

Ms S.E. WALKER:  That is right, and the member for South Perth has his own argument.  If he would like to 
look it up while I am making my remarks, I will be happy to hear it afterwards.  It goes something like “I swear 
by Almighty God to tell the whole truth and nothing but the truth”.  It is similar to that.  The Chief Justice said 
he would not mind it.   

During the recess, the Attorney General also said that all the Supreme Court judges were unanimous.  During the 
recess, a Supreme Court judge rang me, and it was not a judge I remembered from my Crown Law or Director of 
Public Prosecutions days.  He was very insistent that I let everyone know that not all the Supreme Court judges 
agree with the removal of the reference to God in the oath.  The Attorney General argued that everybody was 
getting very emotional, but he was not looking at the reason that God is in the oath in the first place.  The 
purpose of God being in the oath in the court is to invoke the conscience of the person taking the oath, to get to 
the truth.  In a criminal trial, everyone is searching for the truth.  They hope that the witnesses who come to the 
court and swear to Almighty God will tell the truth and they will get to the truth that way.  It plays on the 
conscience.  The major part of the argument is that the phrase “according to the religion and the beliefs I 
profess” does not invoke that weight on a person’s conscience.  It certainly does not.  The Attorney General 
realised he had made an error, to say the least.  He said he was amazed that anyone could find it offensive, but he 
did an enormous backflip, according to an article in The West Australian.  The West Australian carried out a poll 
in which 1 100 callers said that they did not agree with the State Government’s plan to drop the reference to God 
in the oath before giving evidence or affidavits, while only 228 said they agreed.  The Attorney General was 
quite scathing in his retort to members on this side, members of both the Liberal Party and the Independents.  
The headline in The West Australian read “McGinty swears to keep God in oaths”.  The article stated that the 
Attorney General had dropped plans to take references to God out of the oath in the face of a backlash from 
religious leaders.  The measure had been criticised by many sectors of the community and the Attorney General 
promised that he was dropping the plan to take direct reference to God out of the oath.  Everybody thought that 
the status quo would remain, or that he would make the oath similar to that in the commonwealth Evidence Act.   

In looking at the amendment to the Justices of the Peace Bill 2003, we must also look at the amendment to the 
Oaths, Affidavits and Statutory Declarations Bill 2003, because that Bill is referred to in the Justices of the Peace 
Bill and is being amended as well.  Clause 4(1) of the Oaths, Affidavits and Statutory Declarations Bill 2003 
reads - 

If under this Act or any other law or the exercise of the Royal Prerogative a person has to take an oath, 
the form of the oath is to begin as follows -  
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I swear, according to the religion and the beliefs I profess, that . . .  

That clause, intended to remove the reference to God, was the one that everybody took offence at.  That phrase 
was being inserted instead of the reference to God.  When I look at the notice paper, I expect to see the reference 
to God, and I expect to see the phrase “according to the religion and the beliefs I profess” to have vanished.  
However, in a proposed amendment to the Oaths, Affidavits and Statutory Declarations Bill 2003, we see that 
that phrase is still there.  The amendment proposes to delete that phrase and substitute other words, so that the 
subclause will read - 

If under this Act or any other law or the exercise of the Royal Prerogative a person has to take an oath, 
the form of the oath is to begin as follows -  

(a) I swear by Almighty God . . .; 

(b) I swear by [name of a deity recognised by his or her religion] . . . ; 

(c) I swear, according to the religion and the beliefs I profess, . . . . 

I would like the Attorney General to tell me how this will work in practice.  I am concerned because every judge 
has control of his own court.  The judge’s associate gives a card to a witness to read from.  If all these options 
are presented to a witness, it weakens the intent of a court of criminal justice to get to the truth.  There is more 
weight on the conscience of a person who is a Christian or a religious person when he swears by Almighty God 
as opposed to swearing “according to the religion and the beliefs I profess”.  That is my view.  Will a judge of a 
court be allowed to choose one of the three options to give to a witness?  That is what I want to know.  If that is 
the case, it negates what the people of Western Australia have said in the Westpoll survey.   

I know we are dealing in part with one of the Attorney General’s amendments.  The Opposition will support the 
Justices of the Peace Bill 2003 but, depending on what the Attorney General says about the Oaths, Affidavits and 
Statutory Declarations Bill 2003, that may be another issue.  If a court is allowed to give a witness the option of 
one of the three oaths, that will defeat the purpose of the Attorney General’s amendment.  Perhaps he will let 
members know. 
Mr P.G. PENDAL:  As I recall it, the argument concerned whether the State would retain reference to God in 
oaths.  I believe the member for Nedlands is extending it to the question of whether we retain reference to the 
sovereign in the oath.  They are two separate issues.  On the face of it, I am delighted that the Government will 
give people a choice.  I am referring to the options at page 28 of the notice paper.  People can swear an oath by 
Almighty God, and 85 per cent of the population will do that.  The second option is to swear by the name of a 
deity recognised by a person’s religion.  As I understand it, that could be people of the Hindu faith.  The third 
option is to swear according to the religion and the beliefs a person professes.  That might refer to a more 
obscure religion that we have not yet discussed.  I believe that the member for Nedlands is confusing two parts 
of the oath.  However, she may well have a point about the sovereign.  Let me refer to page 24 of the notice 
paper because that is what we are dealing with.  The Attorney General has moved to delete some lines and 
substitute another provision.  A person is allowed to swear by Almighty God.  That satisfies me because it 
satisfies 85 per cent of the belief system in our society.  The provision goes on to state “that I will faithfully 
serve the people and the State of Western Australia”.  I understand that, in the past, that part of the oath is 
usually rendered as referring to faithfully serving our sovereign lady, Queen Elizabeth the second, and her heirs 
and successors, according to law, so help me God.  If the member for Nedlands is objecting to the deletion of 
any reference to the sovereign, that is a different matter.  It may well be a valid matter.  It seems to me that those 
of us who objected to the secularisation of oath taking should now be satisfied by the insertion of the words 
contained at page 28 of the notice paper.  If I am missing something, I am keen to hear.  I interjected on the 
member for Nedlands because I spoke to her privately about this.  She spoke on the record about the Victorian or 
commonwealth Act.  I asked her what they said and she told me to look it up.  That is not very helpful.  That is 
about the level of help one gets from a government minister! 
Mr J.A. McGinty:  Steady on. 
Mr P.G. PENDAL:  We have had a bit of trouble with the Attorney General over time.  We are delighted to see 
the great conversion that he has undergone in the past fortnight.  At least, I am for one.  There are two other 
people who agree, but that is another story. 
The member for Nedlands is dealing with two separate issues. 
Ms S.E. Walker:  I am. 
Mr P.G. PENDAL:  If she is, I want her to spell that out.  She is in a position to move amendments that we strike 
out, for example, the reference to people taking an oath after they have taken an oath according to their God or 
deity.  We are all agreed on that; we have won that point.  It seems that the member for Nedlands might be 
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concerned about our getting rid of a reference to the monarch.  If she is, I want to hear that because I might even 
support it.   
Ms S.E. Walker:  I have already said it. 
Mr P.G. PENDAL:  I did not understand that she said that.  She reminded me of Hendy Cowan when we put a 
certain proposition to him that the whole House was ready to agree with, but he opposed it.  The member for 
Pilbara said he was the man who could not take yes for an answer!  The member for Nedlands reminds me of 
that.  I am happy, so far, with what the Attorney General has moved.  If I am missing something about the 
sovereign, I would like to hear further. 
Ms S.E. WALKER:  I have already articulated quite clearly the situation.  I read out the oath that proposed 
justices of the peace will take under the Justices Act.  I have read out how references to God and the Queen will 
be deleted under the Justices of the Peace Bill.  I have read out what the Attorney General said about the 
onslaught against that.  I have also read out the current amendments.  I do not believe I can be any clearer.  We 
have had one or two Bills in this House in which the Attorney General has deleted references to the Queen, 
which was against the will of the people of the State.  We opposed the deletions.  The Attorney General is again 
deleting reference to the Queen, but not in the Justices of the Peace Bill, which the Opposition will support and 
which the House is discussing in consideration in detail.  In order to discuss that in a rational and intelligent way, 
we have to look at other legislation that impinges on it.  I articulate again that I am not confused.  I do my 
research; I looked at these issues.  On the one hand, there is a deletion of references to the Queen, but, when I 
read the comments in The West Australian, I thought the Attorney General was getting rid of the option “I swear, 
according to the religion and the beliefs I profess”.  I will ask the Attorney General again whether judges have a 
choice in the courts they control.  When a card is given to witnesses, will they choose between the three options?  
When I asked the Attorney General why the phrase was retained, he said it was because the Premier wanted it.  
He is only one man yet the overwhelming majority of people in Western Australia want to see the status quo 
retained or the commonwealth Evidence Act used.  I have previously read out sections of the commonwealth 
Evidence Act, and I am happy to look for it when we deal with the other Bills, so that people who are listening to 
this debate can understand what we are talking about.  Can the Attorney General let me know what the judge in 
the court will do?   
Mr C.J. BARNETT:  There are two issues here.  One is the issue of the reference to God, and I think that the 
Attorney General has broadly agreed with the points that were raised earlier in debate.  The vast majority of 
people in this country regard themselves as Christians.  Even those of differing religions use god as a generic 
term.  There has been quite an overwhelming response in the community that we retain the reference to God.  If 
someone objects to the use of that word, that choice should be available to that person.  With respect to the 
monarch, it gets back to the debate about the constitutionality of Australia.  I voted in favour of an Australian 
republic, and I was probably the first so-called senior Liberal in the country to say so, and very publicly.  I was 
disappointed to some extent when that referendum was lost.  However, the point is that the Australian people 
have not yet voted for Australia to become a republic.  I very much hope the Australian people do that in the not 
too distant future - perhaps in the next decade.  However, until such time as they do, we are a constitutional 
monarchy and I respect that.  I respect references to the Queen as the head of state of Australia and, indeed, 
Western Australia.  I do not mean this in an insulting way, but it is an arrogant act of a Government to arbitrarily 
change the rules.  It is our Constitution.  It is the way Australia is.  Should there ever be a federal Labor 
Government, I am sure there will be a referendum.  I do not think John Howard is too keen to hold one for a 
while, but there may well be another referendum on the issue in the next decade.  Handled in a more balanced 
way, Australians may well support it.  However, until such time as Australians vote for Australia to become a 
republic, like it or not, we are a constitutional monarchy and the Queen is our head of state.   

Amendment put and passed. 

Schedule, as amended, put and passed.   
 


